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In Check mythology, Pi-ocrustcs had a bed that, hc claimed, \vould t i t  everyone In 

oi-del- t o  rcconcilc this c l a m  w i t h  rcality, any guest who was too tall would have his feet 

choppcd OK, while the shoit visitor would be stretched to f i t  the bed. The Commission’s 

decision to adopt the Arbitroii Metro Survey Area for the purpose of evaluating compli- 

ance \v i th tlic M tiltiple Ownership Rules is a similarly disastrous one-size-fits-all effort 

I hc Coininission’s adoption of an Arbitron-defincd market is defective on at least 

four counts. First, whcreas the FCC is charged with regulating in the public interest and IS 

accessible to all iiitercstcd parties, Arbitrun carries only a profit incentive to be rcsponsivc 

lo its subscribcrs. (Moreovcr, as a monopoly, its incentive to respond to unyone is less 

pronounced.) Hecause the goals of Arbitron and the FCC are not identical, the reliability 

ofthe Ailiitron definition lor FCC purposes is suspect. Indeed, rclying on Arbitron yields 

arbitrary and capricious results 

111 addition, the FCC may not surrender to aprivate entity its responsibility to regu- 

late spcctrum pursuant to  the public interest. Often, stations included in a market by Arti- 

hron do not actually compete for listeners with a station that is the subject o r a  proposed 

transaction. I n  such instanccs, partics must be allowed to overcome any prcsumption in 

favor of the Arbitron-defined inarket Without clarification from thc FCC on this point, 

the new/  imrkct dcfiiiition unlawfully delegates the Commission’s responsrbilitres to spn- 

w t c  entity 

17urllicrinore, the F(K’ tailed to consider Main Street’s argumenls ugulrzsi undue 
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reliancc on the Arbitron MSA 10 cvaluate compliance with the Multiple Ownership Rules. 

Use o f a  market definition derivcd solely froin the Arbitron MSAretains all ofthc dcfccts 

of‘an inflexible approach undcr the previous market definition, and adds new defects as 

\ \ C I I .  

Finally, noncommercial stations may contnbute to diversity of viewpoints in a mar- 

ket. but by detinition thcy do not compete economically for advertisers. Thus, the FCC’s 

decis ion to count iioncoinmercial radio stations as if thcy compctc for advcrtisers with for- 

profit liceiisees flies in the face o f  thc Commission’s own regolatory scheme. 
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Main Strcet Broadcasting Company lncorporatcd (“Main Street”), by counsel, 

hereby petitions the Commission to reconsider aspects of the definition of radio markets 

adoptcd i n  the Repc~rl ( l i d  Ortlcr and Notice of Proposed Kulmmaking, FCC 03-127, re- 

lcascd J u l y  2,2003 (hcrcinaftcr “Order”). In the Order, the Commission concluded that i t  

would no longer evaluate compliance with the Multiple Ownership Rules by rclying on 

radio signal propagation contours to define the relevant market. Instead, the Arbitron 

Metro Survey Area (“MSA”) wil l  replace overlapping contours as the “presumptivc” mar- 

ket relevant to ii proposed trailsaction. Order at 274. The Commission also dccidcd that 

iioncoiniiici-cia1 radio stations would be counted as compctitors in the local radio market. 

Main Strcct is thc liccii~ce o f a  single FM radio station: WLNC, Sag Harbor, Ncw 

York. WLNG and a sinall set of Class A (0 ItW) stations compete against each othcr in 

the small but Iiciivily-consolidated market ofEastcm Long Island, otherwise known iis the 

Haimptons Arliitron includes this market in a much larger geographic groopingknown as 

(he “Nussau Suffolk” MSA. Main  Strcet can thereforc testify totlieaberrantresults ofaiiy 
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policy that would arbitrarily pcg all market definitions to the Arbitron MSA. Indeed, on 

March 27.2002 Main  Strcct stibmitted Coi,zine,ils in the abovc-captionedproceediii~s 11- 

lustrating this poii~t l‘hese C ’ c m ~ t i w i i 1 s  should havc informcd thc Commission’s deliberii- 

tions tc> thc cxlciit of pel-suading the FCC against 8 rule automatically relying on the A r b -  

ti-on MSA Likewise, Main Street’s experience as a commercial broadcaster contradicts 

any notion that noncommercial stations coinpcte with their for-profit counterparts in the 

iiiiiiiner cunteinplatcd by Congress i n  fashioning the numerical radio ownership limits. 

Main Strcct hereby amplifies the defects it identified previously and elaborates on them. 

As explained below, llic Commission should rcconsider its adoption of the Arbitron MSA 

to dcfiiie local radio markets and either ( I )  reinstate the previous markct definition, or ( 2 )  

clarify that a n  “actual presencc” tcst wil l  trump any prcsumption in favor of the Arbitron 

MSA Furthennore, the C’ornmission should reconsider the treatment of noncommercial 

stat ions as conipctitors in  Iociil radio markets. 

* * *  

A. J T C ’  Use of Arbitron-Defined Markets is Contrary to the Public Interest. 

Rclying on lhc Arbitron MSA to evaluate compliancc with the Multiple Ownei.shlp 

I<tilcs suffers froin at 1c;ist four tatal flaws. First, using the Arbitron MSA as a prcsump- 

tivc tlelinilioii of the local radio market for FCC purposes produces arbitrary and capri- 

cious i-csults. Second. depending oil the Arbitron MSA nccessarily neglects the FCC’s ob- 

liptioil to rcgulatc broadcastcrs i n  a manner consistent with the public interest and instcad 
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unlawfully delegates thc C’oniniission’s responsibilities to aprivate entity. Third, the FCC: 

failed t o  consider Main Street’s argiiincnts ugmwtundue reliance on the Arbitron MSA to 

cva1ii:ite coinpli:incc with the Multiple Ownership Rules. Fourth, the adoption o fa  rnarliet 

definition derived solely froin the Arbitron MSA retains all of thc defects, identified by 

Main Street, in a i l  inllexiblc application of bpi-evious market definition, and adds new 

dcfccts as well 

1. 

Thc goal otthe FCC’s Multiple Ownership Rules has long bcen “to promote coin- 

Using the Arbitron RlSA produces arbitrary and capricious results. 

pctition and viewpoint diiersity within local radio markets.” Biennial Review Report, 

1 Y W i  N W W ~  Kcgulnto/y R e i ~ w ,  I5 FCC Red 11058, 152 (2000). Strict compliance 

with tlic Rules rnay produce “uniiitcnded results that are contrary to Congrcss’ intent” if 

the niethodology einployed is inconsistent with “a rational dcfinition of radio ‘market’ that 

reflccts thc iiumbcr ofstations to which listeners i n  a particular market actually have ac- 

cess.” 1998 Uic,ntziul l<ejiidnrory Rcview, supru, at 11 64-65 The Rules were designed to 

rellect “the actual options availablc to listcncrs and market conditions facing the particular 

stations in question.” l’i/tteso/z B/*otIiem. Ijic., 8 FCC Kcd 7595, 7596 (1993). Thus, the 

F K ’ s  Mulliplc Owncrship Rules should rely on a radio market definition precisely toes- 

lablisli whcrc l istcncrs and ntlvcrtisers conlront essentially identical choices, so as to en- 

stirc that Iistcnei-s and adveitiscrs h‘ivc a minimum threshold number of competing op- 

tions. 
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One can easily discern how the conflicting, distinct purposes of Arbitron and the 

FC'C' would militate against rcliitncc on the ArbitronMSA tomeasure compliancc with the 

Multiple Ownership Iliilcs. The public interest in compctition and diversity, as opposed to 

advei-tisei.s' inteicst i n  Ixiyiiig rational ratcs, is achieved only if the geographic area is de- 

fined as a result o f  an analysis that predicts thc uctunlpresence of every station in a mar- 

ket i.clciuni to (/ pr(ip(i,wd ti'nii,~nctiotz. 

Arbitroil, however, carcs not a fig about the public intcrcst orthc actual presence of 

stations in tlie precise gcographic markct relevant to a proposed transaction. Rather, Arbi- 

tron ib  intercstcd i n  sclling to broadcasters and adveifisers in a geographic region subscrip- 

tions to ;I wry  cxpcnsivc service that  purports to reflect audience share within that gco- 

graphic region. Arbitron's customers have not liistorically concerned themselvcs with tlie 

number o f  stations i n  a innrkct, I e , where tlie same consumers were faccd with the sane 

choiccs. Iiistcad, Arhitron's customers carc only for data that can be construed as showing 

that a given station or gioup rcaches a maximumnumber oflistcners in a region that w i l l  

not provc a stumbling block to the dccision to buy time 

'fhc FCY' now plans to begin with a geographic arca as dcfined by Arbitron instead 

of ending w i t h  a gcographic arcii as dcfincd by evidcnce or predictions o f  an actual prcs- 

cncc hy cvcry includcd station. In doing so, the FCC has placcd the cart before the horse. 

AS ;I result, the ('ommission \vould now ignorc the fact that large regions within a given 

MSA may not rcccive thc signals ofthose stations that Arbitroil has included i n  thc inar- 
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ket. Rclyiiig on a methodology so poorly inatchcd to the logical framework ofthe hies I S  

ccilain to Iproducc arbiti-ary and capriciotis results. 

In  v i e w  o f  the flaws i n  the Arbiti-on-defined market for FCC multiple owncrsliip 

purposes, pcrhaps thc most troutiling aspect of the Order i s  its failure to providc any gutd- 

;ince 141th  i-cspcct to just how hard and fast the agency has established the “presumptive” 

Arbi t ron iiiarltct definition as h e  incasure ofthc relevant market. Can this presumption bc 

overconic i n  theory and i n  practice’! Under the previous standard, the Commission had a 

history ofcxcrcising discretion where evidciice that a given station had no actual conipeti- 

tive prcsciicc i i i  a niarltet rchutted anomalous results that would f low from a less flexible 

approach. Under the iicw mctliodology, preciscly what standard, if any, will be used io 

deteriniiic whcther the evidcnce i s  sufticicnt to overcome the presumption in favor ofthe 

Ai-l)itron mai-kct’! The Ortk~r  ‘.s silcncc on these questions suggcsts that thc Arbitron dcfi- 

riition WHS adoptcd for want ol‘an easy alternative. ‘The Order betrays a lack of caretul 

delibei-ation i n  thc public inicrest to support the conclusion that an Arbitron definition 

would constitutc i i i i  iinproveincnt ovci- thc old one. 

I n  oi-clcr to avoid i i i i  arbitrary aiid capi-icious outcome, any presumption must, both 

in thcoi-y aiid i n  practice, pcnntt a party to overcome the presumption with evidence that 

thc Arbitroil MSA does not i-cflcct the actual choices avdablc  to actual peoplc. A t  a 

minimuin, thc FC(’ shotild clarify that it reiains the discretion ~ and responsibility -- to 

I-ccogiiizc evidence that a statioii or stations that Arbitron may ti-cat as ‘‘111’’ a given M S A  
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docs not have an actual prcsencc i n  the smaller area that is served by stations involved in a 

particdar proposcd transaction In short, an “actual presencc” test must trump any pre- 

sumption i n  favoi- of thc Arbiti-on MSA. 

I‘o datc, the FC’C‘ had d i e d  oil the coverage contours of the stations involvcd in a 

given ti.ansactron. That is the best staiting place for determining whether a station is actu- 

ally pi-cscnt in a market ‘rhc market area served by the typical Class C facility is on the 

order o f l ~ ~ z i j ~  liiiics as large iis that reached by a Class A station. In the Nassau-Suffolk 

MSA discusscd in Main  Strcct’s C‘oinwnents, the higher powered Class B stations do not 

reach the cast end of Long Island, where listcners and advertisers rely on the set of local 

FM stations idcntificd b y  the foi-incr contour overlap mcthod as market participants. What 

should logically be a separatc “market” for purposes ofFCC analysis i s  not, because Main 

Sticct has tound that i t  cannot afford Arbitron’s services. Main Street’s largest coiiipeti- 

tor, AAA Entertainment (with five FM stations there!) would evidently prefer that adver- 

tisers be ignorant of Main Strcct’s strong prcscncc i n  the cast end of Long Island. I‘htis. 

thcre IS  Iittlc mal-ginal subsci.iption revenue av;rilable to Arbitron from carving out a sepa- 

rate MSA that would rctlcct inarkct realities I n  short, Arbitron’s geographic boundaries 

inay bc convenicilt, but ;is a rule thcy arc lcss accurate than a radio signal propagation 

staiidai-d at predicting stations’ actual presence in a market. 

II. Relying on Arbitron neglects the FCC’s public interest obligatiori and 
iinlawfully delegates power to a private entity. 

The F U ’  icsponcls to coiicci-iis about the unreliability of Arbitron MSAs as an i n d i -  
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cator o f  thc lociil radio inarkct, in pat ,  by describing Arhitron’s ability to adapt its market 

tlclinitioii Oid 1 277 A t  thc same tiine, the FCC is adopting a two-year delay in its 

recognition of the etl-cct of Ai.biti-oii’s changes in order to keep Arbitron’s admittcd 

;idaptability fi-om being used to manipulate the Rules and win approval of otherwise sus- 

pcct transactions. I d a t  278 Obviously, i t  is difficult to reconcile these conflictingprinci- 

plcs. I t  is simply impossible to provide for timely changes in market definitions, while 

imposing a two-year lag befoi-e chnnges bccome effective. 

Even more trouhling is the ICC’s apparent complete surrendering ofits own rolc 

iis guardian 0 1  the public intei-est to a private entity, and a private monopoly at that. In 

contrast to the K C ” s  maiidate to coiisidcr comnicnts from all interested parties, Arbitron’s 

adaptability is restricted to those who subscribc to its service. In short, smaller broadcast- 

crs that cannot nl‘ford to subscribe to Arbitron’s service are essentially disenfranchised by 

the ncw dcpcndcncc on Ai-bitron-dcfincd markets. Arbitron certainly has no incentivc to 

rcspond to the concerns o f  non-subsci-ibers, even where (and, pcrhaps, espcclully wlicre) 

such noii-subscribers might be ablc to deinonstratc that Arbitron’s inarkct definitions do 

not retlect the actual presence of stations i n  a market or a geographic area that makes 

sense under fundamental principles o f  economics. 

Moreover, the F(‘C cannot delegate to Arhitron power that i t  does not have. Since 

the IT’(’ has no power cxcept for that which is delegated to it by Congress, the agency 

cannot tlclcgate tcl Arbitron II role tha t  Congrcss could not delegate directly. I t  I S  well 
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established that Congress may not delegate its own power to a private cntity such as Arbi- 

tron. A L i l  Sc,l/c.crer/'oultri. Cor/>. v .  I /  S ,  295 U S .  495 (1935). To the extent that the 

FC'C I-clies solcly on Arbitroii-tlcfinecl markets to evaluate coinpliancc with the FC'C's 

M iiltiplc Owncrship Rules, the Order constitutes an unlawful delegation of fcderal power 

l o  a private ciitity 

111. The Commission Failed to Consider the Inadequacy of Arbitron's Mar- 
ket Boundaries for FCC Purposes. 

I<eiiiarkiihly, thc Ortlei- docs not speak to the substance of Main Street's Comments 

at all. Specifically, Main Street was one of the few corninenters in  this proceeding to 

demonstrate the inadequacy of rcliance on radio markets as defined by Arbitron in soine 

situations. Yet the Coininission failed to consider Main Street's emphatic rejection ofthe 

notion (hal bcc;iusc geographic markets iis drawn by Arbitron are used by some advertisers 

in sonic situations thcy ;ire appropriate for FCC purposcs 

Main  Strcct oflci-ed its o\vn circumstances as ;in illustration of how inappropriate 

an Arbitroii-ddined market would be. The Arbikon Metro in which WLNG operatcs IS 

thc N;issau-Suffolkinarket. This vas1 area is inore thana hundredmiles long, fartoo largc 

to hc sei-ved hy aiiy singlc I-iidio slation Its heavily populated western scctions (Nassau 

;uld Westein Siiftblk ('ounties) include over hiu million people who arc not reached by thc 

signals of WLNG or aiiy of tlir othcr stlitions with which WLNG competes on the East 

End of Long Island. ('onvcrsely, none of the stations that serve Nassau County competes 

i n  lhc H;imptons, hecausc none of ihem has any apprcclable ireliable signal thcre. Adop- 
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lion of a market definition that turns  a blind eye to the unrealistic naturc of such Arbitron 

“in~irkets” caiiiiot be consistent with the public interest 

If’. ‘l‘lie new niarkct dcfinition retains all o f  tlie defects in an inflexible 
:ipplication of tlie previous iriarket definition. 

In  it \  (‘o///we/its, Ma in  Street noted that an intlexible application ofthe old market 

clefinition could product ii-i-ational I-csults. Commmts at 6-8. Many of these coiiccms 

wciu  described i n  the Oder  as good cause for disposing of the old market definition cn- 

tirely. As much as Main Street recognizes these problems with the old system, the solu- 

tion adopted by tlie Commission ainounts to climination of baby along with bathwater. 

As Main Street’s C ’ o / r / m o i l s  explained, the FCC eiijoyed discretion to overlook 

contour overlap when tlic cvidcncc reveals that stations were not actually present i n  the 

innarltct i-clcvant to il proposed transaction. In fact, the agency is obliged to exercise that 

discretion. C’onz/,ienls a t  4-9 Iliifoituinatcly, as noted above, the Order provides no gu~d-  

iince ‘15 to how an applicant or petitioner may overcome tlic presumptlon in favor of an 

Arhitron MSA I n  the iianic of iinproving on the previous methodology, the Commission 

may have made iniattcrs considcr;rbly worse 

I n  the cvcnt !hat the C’ornnilssion remains deteimincd to adopt thc Arbitron MSA a s  

the iiieasure of thc relevant geographic market, the FCC should provide the missing guid- 

ancc as to how thc presuinption in favor of  Arbitron-defined inarkcts can be overcome. At 

ii  iiiininiuin, tlic agency should clarify that the presumption will be overcome by evidence 

th;il stations iincluded i i i  il market by Ai-biti-on do not actually compete for listeners with 
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the stations involved i n  a proposed assignment or transfcr. 

E. Noncoininercial Stations do not Cornpetc With Commercial Stations. 

l~ inal ly,  i t  is oxynioronic to count noncommercial stations as competitors of coni- 

i i iei-ciel licensees. ( ‘ommcrcial stations compete with each other for advcitiscrs, whcrcas 

inoiicommcrcial operators do not Whilc noncommercial liccnsccs may contribute to the 

diversity o f  viewpoints available in a market, they are irrelevant to any analysis of eco- 

inoiiiic competition. “lindeiwriting announcements” should only be allowed to a point 

short o f  where they \vould coinpromisc tlie fundaiiicntal noncommerciiil nature of-opci-ki- 

Lions iii the rescrved biiiid. Tlial point is also short ofwherc non-commercial stations can 

I x  consiclei-ed fiill market participmts for purposes of the multiple ownership rules. 

A niarkct might theoretically support five noncoininercial stations, but if only one 

paily controls 311 of the  commercial stations on which advertisus may advertise, that sole 

comnicmal opci.ator enjoys a monopoly. It  therefore makes no sense to evaluate the com- 

pctitivc conditions i n  a market hy treating noncommercial stations as relevant to tlie nu- 

merator or dcnoininator relevant to the statutory numerical limits. This is especially sig- 

initicnnt in light of the fact that the multiple ownership rules do not apply to non- 

conimcicial stations What the (‘ommission might count as five antagonistic voices today 

101- 1x11-poses ol’tlic c1cnonnn;ltor in a transaction in  the commcrcial band may next year be 

Just  o11e \‘olce 

Accordingly, the Coininission should cxclude noncommercial stations when evalu- 
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citing coinpliaiicc w i t h  ilic Multiple Ownership Rules. 

CONCLIJSION 

111 view olthe foregoing, thc Commission should reconsider its adoption ofthe Ar- 

hili-on MSA :IS a means of incasuring compliance with the Multiple Ownership Rules. 

'l'lie FC'(' should cithcr retain the previous market definition and the discretion that histori- 

cally accompanied it, or clarify that any presumption in favor ofthe new market definition 

w i l l  bc ovcrcome by an aclual presence test. Furthermore, the Commission should ex- 

clude noncoinincrcial stations from the count of stations that actually compete for 

advertising revenue with commercial licensees for advertising revenue. 
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